Appendix 2

Regulatory Impact Statement
Sentencing and Parole Reform Bill

Agency disclosure statement

This Regulatory Impact Statement has been prepared by the and
Paolice.

It provides an analysis of two options to address serious re vi toffend
and reduce the uncertainty that victims face when an o ende sent ed
imprisonment with the possibility of parole. The lS defm

Government's policy to deny parole to the worst rep
are therefore restricted to those within that scope.

fons

A Regulatory impact Statement was initially tencmg and
Parole Reform Bill was introduced early ‘ Th t ent has been
revised as a result of changes in polic o the ge worst repeat
violent offender regime. The worst m ect I s unchanged, and
is therefore excluded from this a hIS t should be read in
conjunction with the RIS prepare whe lel w3 uced.

The scope is defined by nme to deny parole to the worst
repeat violent offenders - e restrlcted to those within that

scope.
None of the optioprs @ Lement are likely to:
« impose a %‘ usiness during the current economic
' INpA] nty rights, market competition, or the incentives on
nd invest; or
ommon law principles.

%@

ger, Policy and Legal Services




Status quo and problem definition

At present, the sentence imposed on a convicted offender is determined by the
sentencing judge. When sentencing an offender, the sentencing judge takes into
account a range of information including:

s the maximum penalty for the offence;

» the seriousness of the offending in the particular case;

» relevant information about the offender, such as prior offending gra guilty
plea; %&

e anyinformation concerning the effect of the offending on the
¢ sentences imposed in similar cases.

The most serious sexual and violent offending may at sentence

preventive detention. The High Court may impose a gentenc® of preventive
detention if—
a) the offender is convicted of a qualifying s‘ex@g ent offehHce
0

b) the offender was 18 or over at the time of the offe

c) the court is satisfied that the offender i mmitangtte
sexual or violent offence if the ease e expiry of any

per
determinate sentence that the cou%? imp
Preventive detention is akin to a life 7 It sentences an offender

n
to preventive detention, it must orde the erve a minimum non-

parole period of at least five y @
Currently, an offender se@ 0'two years impti
? _

sonment or less is not eligible
for parole and is autom 7 one half of the sentence. On
release, he or she is %

{&pced to marethan two years' imprisonment is eligible for

parole period dh can be to two thirds of the sentence or 10 years

An convictédoef pnurder will be sentenced to life imprisonment, unless
be m -‘-k unjust. The sentencing judge must impose a minimum
invglv

idd o at least 10 years. In the worst cases, such as those

€ sentencing judge must impose a minimum non-parole period of
' ye rs unless this would be manifestly unjust. The sentencing judge,
8. Into account a range of information, including the views of the victim’s
nd other minimum non-parole periods imposed in similar cases.

enders sentenced to preventive detention or life imprisonment have no set
release date. They are eligible to be considered by the Parole Board for release
on parole after they have served their minimum non-parole period, but they may
be detained indefinitely. The Parole Act 2002 states that the paramount
consideration of the Board is the safety of the community.

The Government is concerned that some serious and violent offenders go on to
commit further serious and violent crimes. These offenders are undermining
public confidence in the criminal justice system and endangering public safety.
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The re-imprisonment rate for violent offenders is high. A study of violent
offenders imprisoned over a 12 month period in 2002-2003 suggests that within
five years, 50% (650 offenders) were re-imprisoned (Nadesu, 2009). Of those re-
imprisoned, 44% (287 offenders) were re-imprisoned for another violent offence.

In addition, the current system requires victims and their families to face the

prospect of attending a long series of parole hearings, with no real certajnty about
when an offender may eventually be released.

The Government's policy is to remove parole eligibility for the worstrep
offenders. As sentencing and parole law is codified in the Sehtending
auf%d

and the Parole Act 2002, any changes require legislative ents to the
Acts.

Objectives @ @
The Government's objectives are to: @ x
* increase public confidence in the crip ice Sy%
* enhance public safety and redu crime througly deterrence and
incapacitation: f %3 }V
e contribute to truth-in-sentepsin inc ertainty about release
dates;
n

» encourage offenders to/taderstand t
through increased ¢ %jf;boutt as
e address the conc Fietims £

ces of repeat offending
nséquences;
milies facing uncertainty about

when an offen er d the strain of attending multiple
parole hearin offen

Regulatory i an

Option 1

Regi Wed in Mcﬁon version of the Bill
in ctio ﬁs created a three stage regime. An offender qualifies for
tage | e receives a determinate sentence of imprisonment of five
imprisonment or preventive detention (a qualifying sentence)

rs or
for a K%s\\e}lolent offence specified in the schedule to the Bill (see appendix
one thrée stages are as follows:

Stage 1. An offender receives a recorded first warning when he or she
receives a first qualifying sentence for a specified offence committed after
he or she turns 18.

Stage 2: An offender receives a recorded final warning when he or she
receives a further qualifying sentence (other than life imprisonment for
murder) for a specified offence committed after receiving the first warning.
If the offender receives a determinate sentence, the court must also order
that the offender serve the sentence without parole.



Stage 3. An offender receives a life sentence if he or she commits a.
further serious violent offence after receiving a final warning, and the court
would otherwise have imposed a further qualifying sentence (other than
life imprisonment for murder) for that offence. The court must impose a
minimum non-parole period of 25 years on the life sentence unless
satisfied that it would be manifestly unjust to do so (in which case it must
impose a lesser non-parole period).

If the offender receives a sentence of life imprisonment for murder at st two or
three, the court must order that the offender serve the life sent ithout
parole, unless that would be manifestly unjust.
Option 2
The offender qualifies upon conviction for a qualifying and the
stage three is the maximum penalty for the offence, s
Under option two, an offender qualifies for each s Q icted of
a specified serious violent offence. There is o@a gs requirement,
The three stages are as follows:
Stage 1: An offender receives Vhen he or she is
convicted of a qualifying offe he turns 18.
Stage 2: An offender rece arning when he or she is
convicted of a furth itted after receiving the first

é?

warning. If the o B8ce inate sentence, the court must
also order that cntence without parole.
Stage 3: | ed of a third or subsequent qualifying
offence th he maximum penalty for that offence and
order enten ed without parole, unless a no parole order
woul nrfes ly unjus
If th ecel ence of life imprisonment for murder at stage two or
thr ourt r that the offender serve the life sentence without
be manifestly unjust.

2 offe @cest and acid throwing are omitted from the schedule of
qualrf

A

ns one requires the offence to meet some form of sentencing threshold
-~ ore the offender will qualify under the regime. This addresses the fact that
New Zealand has generic offences that can cover a range of conduct and

seriousness. A number of the listed offences can encompass conduct ranging
from relatively minor to very serious offending.

A threshold of at least five years imprisonment restricts the application of the
regime to the most serious offending. Lowering that threshold to at least three
years imprisonment or just a sentence of imprisonment increases the scope of



the regime, but still ensures that the offending is of sufficient seriousness to
warrant a prison sentence.

Option two does not require the offence to meet a seriousness threshold.
Removing the qualifying sentence requirement so that an offender qualifies for
the three stage regime on conviction alone increases the regime’s scope.

Increased certainty about consequences

Under option one it is not certain whether an offender is subject regime

until sentencing. The regimes hinge on the exercise of judic ncing@

discretion. The court must make a decision about the sent uld have

imposed for the offending before applying the regime.

Option two provides the most certainty about whether ot an offe ill be

subject to the regime. A conviction-based system the con ces

will generally be certain once the offender is convi@ ;
Q elirfinat %certainty. A

particular set of circumstances will often fit ore off . For example, if

O'Tlee f a.gl

a person injures another person in an ?. e scene, he or
she could be charged with several diff encesyInclyding injuring with intent
(maximum 5 or 10 years) or aggravéted wourdin ‘i ‘maximum 14 years).

Without a qualifying sentenirement Rolice ‘ahd prosecutorial decisions
about charging assume @sgniﬁc S Ye charge laid could decide
whether or not a person ifieswunhder t@e tage regime.

In order to provide
offence that has the p a

I to ' r stage three, the Police are developing
options for consideration. O ptions is for the Commissioner of Police to
approve insyruct that dir;’%é rosecutions involving charges that qualify for

gime to be rred to the Crown Salicitor.

Pubji g@y gv |
s (0g) laws can theoretically reduce crime by incapacitation
deterfefnc is generally difficult to identify the extent to which a change
N behavi to incapacitation and deterrence as opposed to other factors,
or wh ange is due to one effect rather than the other. For this reason,
ther lvergent academic views on the deterrent and incapacitatory effects of
s j nd increasing sanctions. One particular point of academic divergence

i xtent to which offenders ‘weigh up’ the benefits and risks of offending.
e have been many studies on the effect of three strikes regimes in the USA.
ese studies have resulted in a range of findings due to differences in:

* what the study was trying to measure. [n particular, some studies
attempted to measure the deterrent effect of three strikes laws on

individuals in the system, whereas others attempted to measure the
effect of the laws on general crime rates:

However, the conviction-based system wil

ce th appropriate charges are laid for any




» the data source. For instance, some studies used data from different
counties within a particular state (usually California), whereas others
compared state-level data across all 50 states;

+ the methodology used. The simplest studies assessed the crime rate
before and after the laws were passed and purported to draw a causal
connection.  More sophisticated analyses controlled for other key
variables that influence crime rates, such as demographic factors,
increases in police numbers and other criminal justice policies. Different
studies also used different types of statistical analysis.

From an analysis of a number of leading studies on three strikes USA

(see appendix one for a list of references), there is evidence t ws;
¢ may have had an effect in reducing overall crime which is mo
€

likely to be due to deterrence than incapacitation-given t
of offenders imprisoned under most states’ la Q
ced

that any deterrent effect is no more pro statés v
ranging laws, such as California, than in s les -@: e
* may have had a deterrent effect on in nd % 6f

through the stages; and @ &
= may have resulted in an increa omigide he basis of the
research to date, this cannot t. % v

Officials consider that these finding enera able to New Zealand,
i n New Zealand’'s small

s hetween the and the three strikes laws
in the USA. @

Option two is most i ve adéler or incapacitory impact as the wide
scope of this optig hat m peéqple will be subject to the regime.

e t repeat violent offender policy will impact the prison
We associated capital and operating costs. The
S the’Department of Corrections have been determined by
ar¢of additional beds required, modelted on conviction and

980 — 2008.

Hile lt% %@i that the policies may have some deterrent effect, this effect
(S 1

4
<
QD

W
Wi oBe quantified for these estimates. The estimates therefore assume
no t effect. The costs are based on a one-off capital cost of $400,000

a
| i and operating costs of $31,000 per prisoner per year.

egime provided in the introduction version of the Bill

Years after Estimated number | Capital costs Operating costs
implementation | of additional beds (total $m) per year ($m) |
10 25 i 10 2.3
15 46 | 18.4 4.2
20 70 28 6.4
50 132 52.8 12.0
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